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Cuéntame hojas de ruta en temas complicados que no puedan vaticinar grandes problemas.
Es que no hay nada facil hoy en dia. Entonces lo que debe definir tu hoja de ruta son tus

principios y tus convicciones, no los problemas que vaticinen unos y otros.
Tell me about roadmaps in complex subjects that cannot foretell big problems. There is
nothing easy nowadays. Then, what must define your roadmap are your principles and

convictions, not the problems that some foretell.

Alan Cantos
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ABSTRACT

Universal jurisdiction is a powerful tool to bring individual accountability for the commission
of international crimes, and yet states seem to be reluctant to use it. This research aims at
explaining this situation through the case of Spain. Having been a leading country in the use
of this tool, Spain modified the law regulating universal jurisdiction in 2009 and 2014, which
narrowed its scope to an extent that makes it unworkable. Originally based on a realist
theoretical framework, this article argues that Spain’s decision to amend the law was shaped
by the pressure exercised by China, the U.S, and Israel, and so an international level of
analysis is used to analyze the role of these countries. The need to include additional levels of
analysis extended this framework to address Spanish politics and the domestic motivations
for the support of the reforms at the domestic level, and the role of judges at the individual
level. This research concludes that China, the U.S., and Israel exercised pressure to have
universal jurisdiction cases against their nationals in Spain dismissed, which shaped Spain’s

decisions to amend the law on universal jurisdiction in a decisive way.

Key Words: Universal Jurisdiction, Spain, Politics, Realism, International Law, Individual
Accountability, Human Rights, International Criminal Law, Sovereignty, Interference, Power,
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1. INTRODUCTION

1.1. Contextualization

Under the principle of universal jurisdiction, any State can prosecute individuals that have
committed an international crime, these are crimes against humanity, genocide, torture, and
war crimes. Being those heinous crimes in nature any State can claim jurisdiction to initiate a
judicial investigation and prosecute the suspects based on treaty provisions or customary
international law without the prosecuting State having any direct link or national interest to
the particular crime. The source of jurisdiction, then, emanates from the State as a member of
the international community being indirectly affected by the commission of these grave
crimes. For the purpose of this paper universal jurisdiction will be defined as follows:

“The principle of universal jurisdiction is based on the notion that certain crimes are
so harmful to international interests that states are entitled—and even obliged—to bring
proceedings against the perpetrator, regardless of the location of the crime or the
nationality of the perpetrator or the victim. Human rights abuses widely considered to
be subject to universal jurisdiction include genocide, crimes against humanity, war

crimes and torture.” (Robinson and Princeton University, 2001:16)

1.2. Justification, Motivations, and Objectives

Universal jurisdiction is a powerful tool to fight against impunity of international crimes,
and yet its use is uncommon as only a few countries make use of it. It is precisely my interest
in understanding the reluctance by States to use this instrument that motivates this research.
An additional motivation comes as a result of my studies in international relations. I used to
take a positivist legal approach and so my understanding was that the law was applied as
written without taking into consideration third factors. However, during my studies, I
discovered the complexity that characterizes the international system and states and
understood that political, economic, or social factors play a key role in shaping the law. These
reflections, together with my interest in continuing my studies in international law, motivated
me to dedicate this project to investigate whether universal jurisdiction is affected by these
complex dynamics and if so, how this happens. The objective of this project is, thus, to unveil
the controversies around the principle of universal jurisdiction and to understand the
predominance of the realist approach by which most States condone its use despite its
potential. Further, a broader objective is to unveil how politics can become intertwined with

the law and shape it.



Having Spain been a leading country in the application of universal jurisdiction in the
past and personally having an interest in understanding the reasons why this is not the case
anymore, | decided to choose Spain as the country upon which to focus this research. To
provide a clear vision on the evolution of universal jurisdiction in Spain and the pushback
received, this research will explore the motivations behind 2009' and 2014* amendments of
Article 23.4 of the Organic Law of Judicial Power (OLJP) of 1 July 1985° regulating

universal jurisdiction in Spain, which limited its scope to an extent that makes it unworkable.

1.2. Research Question and Hypothesis

In line with the objectives mentioned, the research question of this project is: What are
the elements and actors that shaped Spain’s decision to limit the scope of universal
Jjurisdiction between 2003 and the present? This question determines the empiricist nature of
this research.

This particular time frame has been selected because it is precisely in 2003 when we
start seeing the first attempts to limit the scope of universal jurisdiction in Spain from a 2003
Supreme Court sentence on the Guatemalan Generals case*, which was later revoked by the
Spanish Constitutional Court in 2005°. However, the real limitations to universal jurisdiction
came with the 2009 and 2014 reforms. Despite some initiatives to repeal these limitations, the
2014 reform prevails to date.

Under the main theoretical approach used in this project, namely realism, the hypothesis
proposed is: Spain's decision to limit the scope of universal jurisdiction was largely shaped
by the international pressure exercised by China, the U.S., and Israel because these countries
had the power to do so when they interpreted that Spain was interfering in their internal

affairs and threatening their sovereignty. These three countries have been selected because 1)

! For more information, see: Organic Law 1/2009 of 3 November, complementary to the amendment of the
processal legislation for the implementation of the new judicial Office, by which is modified the Organic Law
6/1985, of 1 July, of the Judicial Power. N. 266. Section I, 4 November 2009, pp. 92089-92102.Online.
Available at: https://www.boe.es/boe/dias/2009/11/04/pdfs/BOE-A-2009-17492.pdf [Accessed 4 May, 2021]

2 For more information, see: Organic Law 1/2014 of 13 March, which amends Organic Law 6/1985 of 1 July, of
the Judicial Power, related to universal jurisdiction. Spanish Official State Gazette (BOE) N. 63, Section I, 14
March 2014, Pp- 23025-23031. Online. Available at:
https://www.boe.es/boe/dias/2014/03/14/pdfs/BOE-A-2014-2709.pdf [Accessed 4 May, 2021]

* For more information, see: Organic Law 6/1985 of 1 July of the Judicial Power. Spanish Official State Gazette
(BOE). N.157, 2 July 1985, pp- 20632-20678. Online. Available at:
https://www.boe.es/boe/dias/1985/07/02/pdfs/A20632-20678.pdf [Accessed 4 May, 2021]

* For more information, see: Supreme Court. Penal Chamber, Section 1. Sentence n° 327/2003 of 25 February,

2003. Online. Available at:
https://www.poderjudicial.es/search/TS/openDocument/e88978f98c94d9b2/20030516 [Accessed April 30,
2021]

5 For more information, see: Constitutional Court. Second Chamber. Appeal of unconstitutionality n® 1744/2003,
1755/2003 and 1773/2003. Sentence n°® 237/2005 of 26 September, 2005. Online. Available at:
http://hj.tribunalconstitucional.es/es/Resolucion/Show/5497#complete_resolucion [Accessed April 30, 2021]



http://hj.tribunalconstitucional.es/es/Resolucion/Show/5497#complete_resolucion
https://www.poderjudicial.es/search/TS/openDocument/e88978f98c94d9b2/20030516
https://www.boe.es/boe/dias/1985/07/02/pdfs/A20632-20678.pdf
https://www.boe.es/boe/dias/2014/03/14/pdfs/BOE-A-2014-2709.pdf
https://www.boe.es/boe/dias/2009/11/04/pdfs/BOE-A-2009-17492.pdf

cases of universal jurisdiction were opened against their nationals in Spain, 2) these are
considered powerful countries in comparison to other states whose nationals were also
subject to Spain’s jurisdiction under this principle, 3) China, the U.S., and Israel are
non-parties to the Rome Statute®, and 4) it is precisely after cases against the nationals of
these three countries were opened that amendments were passed, so the temporality of the

events also raises suspicions about the role played by these countries.

1.4. Methodology

The methodological approach used to study the information compiled from the different
sources is based on three main pillars. First, qualitative data has been collected using three
main types of sources’: 1) primary sources, that include three semi-structured interviews®,
interventions in events and debates, official documents from the Congress of Deputies of
Spain, and newspaper articles, 2) document-based research, that includes sources like
legislation proposals, court rulings, and diplomatic cables, and 3) secondary sources, that
include academic articles and reports.

The second methodological pillar is the use of an inductive strategy to do a content
analysis of the information gathered. This is because it has been considered that a deductive
method could have limited the finding of elements and actors that shaped Spain’s decision to
limit the scope of universal jurisdiction by setting pre-established boundaries to the
information. Instead, remaining open to the unexpected elements and actors that could
emerge has been a priority. In in fact, this forced a shift from a pure realist framework to the
inclusion of other IR theories like neoliberalism® or social-psychological analysis'®.

The third pillar is that the research question is studied through three case studies that

involve three countries that had nationals being investigated by Spanish judicial authorities

® The Rome Statute is the foundational treaty of the International Criminal Court, which is in charge of
prosecuting individuals that have committed international crimes. The ICC only has jurisdiction over nationals
whose States have ratified the Rome Statute and the court can exercise jurisdiction only in cases where the
crimes were committed after the Rome Statute entered into force, that is July 1st of 2000. China, the U.S., and
Israel, have not ratified the treaty, therefore if nationals from these countries who are suspects of having
committed an international crime are not prosecuted domestically or in the country where the crimes took place,
universal jurisdiction remains the only option to fight against the impunity.

7 Most sources used in this paper are in Spanish language, including the interviews. When sources in Spanish
have been cited in the paper, the information has been translated by the author of this paper into English.

¥ The transcripts of the interviews can be consulted in the Annex 1 of this paper.

? Especially due to considerations of domestic structures and politics, and the relevant effects of “low politics”
% Gives relevance to the attitudes and perceptions of decision-makers, in the case of this research the
personality and the role played by Spanish judges. For more information, see: Kelman, H. C. (1970). “The Role
of the Individual in International Relations: Some Conceptual and Methodological Considerations” Journal of
International Affairs, Vol. 24, No. 1, pp. 1-17. Online. Available at: http://www.jstor.org/stable/24356661
[Accessed January 10th, 2021]


http://www.jstor.org/stable/24356661

on the basis of universal jurisdiction: China through the Tibet case, the U.S. through the
Couso case, and Israel through the Gaza case.

During the research process, different challenges have arisen. First, there is a clear
imbalance of information between the case studies, having the China-Tibet, and the
U.S.-Couso cases caught more media and academic attention than the Israel-Gaza case. A
second limitation comes from the fact that despite the quests to prove that certain elements
and actors played a role in Spain’s decision to amend the law on universal jurisdiction,
establishing a causality relationship between them and the actual decision by political parties
to change the law is difficult to establish with certainty because of the lack of access to
information that could prove it. Despite this, the research tries to gather data and experts'
opinions to obtain the most accurate conclusions within these limitations.

This paper is structured in three sections. First, a literature review frames the topic and
presents some key debates about the principle of universal jurisdiction. Second, the empirical
work of this research, which is divided according to three levels of analysis: international,
domestic and individual. Finally, the conclusions section of this project where the hypothesis

is tested, and contributions and future areas of research are mentioned.



2. AN APPRAISAL OF THE DEBATES ON UNIVERSAL JURISDICTION: A
LITERATURE REVIEW

Universal jurisdiction is a tool that can be used to bring individual accountability for the
perpetration of the most heinous crimes. Its application as currently understood dates back to
the Niiremberg trials in 1945/46 so it is still a relatively novel practice that does not count
with widespread support due to multiple controversies. Scholars have largely discussed its
legal source of authority and supported different positive and normative elements both on the
basic assumptions of the concept and on the more pragmatic details of its applicability. This
literature review examines some of the most relevant debates around universal jurisdiction

and also provides some insights on the evolution of universal jurisdiction in Spain.

2.1. Origins and Justification of Universal Jurisdiction

Henry Kissinger has been one of the most influential opponents of universal jurisdiction.
In his article “The Pitfalls of Universal Jurisdiction” he underlines that it is a recent concept
that lacks legal backing (Kissinger, 2001). This is because there is a distinction between the
old understanding of universal jurisdiction applied to pirates, considered hostis humani
generis'', and the current interpretation that any individual can be prosecuted by foreign
courts for the commission of grave international crimes. Kissinger believes that it was never
intended that even binding treaties like the Genocide Convention, which envisages the use of
universal jurisdiction, would subject leaders of nations to prosecution by judges of another
State where the violations had not occurred. Anton (2016) also acknowledges that the
universal prosecution of piracy is not comparable to the seriousness of the international core
crimes that can be prosecuted today. Previous ideas of a universal jurisdiction were built
around the prosecutability’ of the crime, not around its nature. However, Anton counters the
idea that universal jurisdiction has little legal backing and thus cannot legitimately be
translated into practice. She draws attention to key precedents such as the Magna Carta and
the laws on piracy as the basis for the current conception of universal jurisdiction. Hovell
(2018) agrees and highlights universal jurisdiction has been gestating for many years and,
although not explicitly used, it is present in contemporary treaty law. For instance, breaches
of the Geneva Conventions or the Convention against Genocide force countries to bring
persons that have committed or have ordered the commission of grave breaches of these

conventions before their own courts or to hand them over to be tried in another country

" Enemies of mankind.
'2 The idea that the crime was recognized everywhere as such.



regardless of their nationality or the location of the crime. It is then understood that state
parties that have ratified those treaties have agreed on the exercise of universal jurisdiction by
the courts of other state parties. For Anton (2016) the problem is that officials like Kissinger
see these documents as a formality instead of a legitimate obligation. Roth supports this idea
and claims: “What is new is not the concept of extraterritorial jurisdiction but the willingness
of some governments to fulfill this duty against those in high places' (Roth 2001:151).
Bonilla goes further and states that “umniversal jurisdiction may also thereby be exercised
irrespective of the signature or ratification of any international convention by the state of the
nationality of the accused” (Bonilla, 2010: 22). Hovell (2018) agrees and to illustrate this
point he uses the Pinochet case, in which the UK House of Lords did not consider whether
Chile had ratified the Convention against Torture to prosecute the former Chilean head of
state because the source of jurisdiction of the court did not emanate from a treaty obligation
but from the underlying nature of the crime.

Jouet (2007) has a different viewpoint. According to him, for universal jurisdiction to
crystalize in customary international law, and therefore be justified regardless of states being
parties to international treaties that establish the legal framework for its application, there
should be a wide state practice supplemented with widespread codification at the national or
international level. However, he points out, universal jurisdiction that has a focus on the
nature of the crime has only existed since the post-World War II era and especially since the
1990s, and therefore there are no grounds to claim that custom has arisen. Additionally, Jouet
(2007) and Hovell (2018) highlight that this understanding of universal jurisdiction has only
been used by some Western European states and so it is difficult to support the idea that

international custom has emerged.

2.2. Universal Jurisdiction as a Political Tool

Henry Kissinger denominates the Pinochet case a “dangerous precedent” (Kissinger
2001:88). He believes that universal jurisdiction was used as a political tool by the European
left because he led a coup d’état against a leftist leader', which shows the potential of
universal jurisdiction to be used at the service of one’s view of political history and to

prosecute political enemies (Kissinger, 2001). Roth (2001) insists that Pinochet was

3 Augusto Pinochet, former Chilean head of State during a period of bloody dictatorship, caused the death,
torture, and disappearance of thousands. The prosecution of Pinochet was a paramount case in the use of
universal jurisdiction following Spanish judge Baltasar Garzon’s invocation of this tool. An international arrest
warrant led to Pinochet’s detention in London, however, the UK ended up allowing Pinochet’s return to Chile
for health reasons, where he enjoyed immunity due to an amnesty law.

1t is relevant to mention that Kissinger’s interpretation of the coup d’état of 1973 in Chile is that: “the leaders
of Chile's democratic parties publicly welcomed -yes, welcomed- Allende's overthrow.” (Kissinger 2001:89).



prosecuted because of human rights violations committed by security forces under his
command and not because of a coup d’état against an elected leader of the left. For Jouet
(2007) universal jurisdiction is, by nature, a political tool because “Atrocity crimes are
generally committed or sponsored by government officials for political motives. So it is
essentially a truism to argue that there is a "political” dimension to a prosecution.” (Jouet,
2007:532). However, he points out, this doesn’t mean that the prosecution is abusive as long
as it is based on appropriate legal standards and assessed by the competent judicial
authorities. Van der Oije also believes that universal jurisdiction can be used as a political
tool. He states:

“The most important reasons why the evolving practice of states lags behind opinio
Juris” appear to be of a political nature. Where states are equally entitled to prosecute,
many choose to wait and see. This is not surprising, as international crimes are usually
committed on behalf of, or with the complicity of a state.” (Van der Oije, 2001:458).
Domestically, suspects of international crimes may have close ties with the government,

and internationally, political circumstances may influence the willingness of countries to
prosecute suspects. Furthermore, it cannot be expected from countries to prosecute every
suspect of international crimes, and therefore selection remains key in the exercise of
universal jurisdiction despite the duty to prosecute (Van der Oije. 2001:460-461).

Goldsmith and Krasner (2003) in their essay “The Limits of Idealism” highlight that there
is a neverending controversy on what constitutes a crime of torture, genocide, or crimes
against humanity and that:

“the content of international human rights law is so contested, courts exercising
universal jurisdiction in good faith are likely to interpret and enforce this law in ways
that affected groups will view as unconvincing, self-serving, and discriminatory. A
universal jurisdiction prosecution can do more than provoke resentment among the
affected groups; it can also provoke domestic unrest or international conflict.”
(Goldsmith and Krasner 2003:50-51).

The position of African states and the African Union about the use of universal
jurisdiction is illustrative of this debate. The African Union claims that “the doctrine had
been hijacked by judges from European states to settle political scores by targeting African
leaders” (Jalloh, 2010:2). African states have accused this tool of being abused against
Africans and claim that it attempts against the sovereignty, territorial integrity, and the

independence of states, which ultimately evokes memories of colonialism (Jalloh, 2010).

15 Opinio Juris means that states have to legally act because of a sense of juridical obligation and not by
necessity or convenience.



Jalloh criticizes the idea that African leaders have been selectively targeted because although
many investigations have been opened in Europe against African leaders, the broader picture
shows that proceedings have also been initiated against the nationals of states of other regions
including North and South America, Asia, the Middle East, the Caribbean, and even against
nationals of some European states generating a sort of “boomerang effect”. Ventura and
Bleeker recommend that African states start using universal jurisdiction themselves to
“counter the alleged abuse of the principle of universal jurisdiction by European states over
African crimes and take ownership over justice processes that affect them” (Ventura and
Bleeker 2016:3) because the ultimate responsibility of investigating and prosecuting atrocities

committed in Africa rests within African states.

2.3. Effects of Universal Jurisdiction in Transitional Justice and Democracy

Authors like Kissinger (2001) believe that universal jurisdiction can endanger processes of
democratic transition and national reconciliation as it is the task of the newly democratic
governments to deal with their own pasts and not the task of foreign countries. Goldsmith and
Krasner (2003) agree and add that the prosecution of individuals can threaten fragile
transitional countries’ stability and processes like amnesties, reconciliations, truth
commissions, and similar programs, and therefore make political solutions more difficult.
Contrary to this idea, other authors in the field of transitional justice argue that in order to
achieve a sustainable democracy based on the rule of law, accountability is key because:

“The most crucial ingredient of a rule of law system is the idea that no one is above
the law. For this reason, it is difficult to build a rule of law system while simultaneously
ignoring recent gross violations of political and civil rights, and failing to hold past and
present government officials accountable for those violations.” (Sakkink and Walling,
2007:441).

Ruelens, Hofer, and Ruys (2016) state that amnesties granted to individuals in a context
of gross human rights violations may be politically convenient but generally run counter to
international law'®. Further, according to Human Rights Watch (2006) impediments by
national courts to prosecute international crimes due to amnesty laws should be an additional

incentive for other states to use universal jurisdiction.

¢ According to Principle 7(2) of the Princeton Principles on Universal Jurisdiction “The exercise of universal
jurisdiction with respect to serious crimes under international law as specified in Principle 2(1) shall not be
precluded by amnesties which are incompatible with the international legal obligations of the granting state”
(Robinson and Princeton University, 2001).



Goldsmith and Krasner (2003) underscore the idea that universal jurisdiction lacks
democratic accountability because courts and prosecutors abroad are unaccountable to the
citizens that are affected by their rulings. According to them, when universal jurisdiction
processes have negative consequences for the societies affected, this cannot be translated into
political consequences, while in the domestic domain prosecutors would have incentives to
take into account the possible adverse effects in the community. Nakansah (2011) also agrees
with this point because according to her this gives rise to certain dynamics that “alienates
both the adjudicators and the adjudicating society from the process, thereby denying the
process with the impetus that it would require for it to benefit the end users or victims of
war.” (Nakansah, 2011:81). The socio-cultural conditions of the societies affected by the
atrocities, the notion of the role that actors played in the events, their intersubjective
understanding of justice, and their sentiments on how the issues about the conflict should be

handled, are left without regard.

2.4. Realism Applied to Universal Jurisdiction and Spain’s Experience

Anton takes a realist perspective in trying to understand the position of powerful countries
regarding the principle of universal jurisdiction and states: “history has proven that
international politics are not governed by a concern for the greater good, but a desire for
dominance” (Anton, 2016:17). For that reason, she believes that powerful countries are not
willing to support the doctrine of universal jurisdiction because that would undermine their
authority. This falls into a debate among IR scholars regarding the relevance of international
law. Krasner (2002) brings to the debate Kenneth Waltz's views on the topic, who considered
that international law, and by extension, universal jurisdiction, cannot be highly consequential
because the law reflects the preferences of the powerful. Therefore, to him what matters is
not the law but power. In this regard, Goldsmith and Krasner (2003) recall E. H. Carr’s
argument that ideals:

“can be pursued effectively only if decision-makers are alert to the distribution of
power, national interests, and the consequences of their policies [and] when idealism is
not tempered by attention to these factors, the best can become the enemy of the good,
and aspiration the enemy of progress.” (Goldsmith and Krasner, 2003:48).

Moving onto the specificities that the particular case of Spain presents, it’s interesting to
see what the literature has discussed so far with regards to the 2009 and 2014 reform of

Article 23.4 of the OLJP regulating universal jurisdiction.



In Spain, disagreements on the scope of universal jurisdiction were latent in the highest
courts. While the Spanish Supreme Court advocated for a more restrictive interpretation of
this principle and claimed it should only be applied when there were links to Spanish national
interest and when the alleged criminals were in Spanish territory, the Constitutional Tribunal
overruled this decision and stated reaffirmed that universal jurisdiction is exclusively based
on the substantive nature of grave crimes affecting the entire international community.

Before the 2009 legal reforms took place, Jouet (2007) claimed that it was foreseeable that
universal jurisdiction in Spain would be constrained in one way or another. According to him,
considering the Belgian precedent'’, intense diplomatic pressure on Spain could make
legislators resolve the matter by amending the law to significantly narrow universal
jurisdiction as well. According to him:

“Whereas Spain's universal jurisdiction might not be barred by the ICJ., it may not
survive political pressure in spite of its deterrent value.[...] Spain's universal
Jjurisdiction is much narrower than Belgium's former law, which authorized incumbent
head-of-state prosecutions and in absentia trials. But Spain's law is expansive enough
to cause many diplomatic headaches. [...] in the end, Spanish judicial and prosecutorial
authorities may not allow these cases to go forward due to political and economic costs
[...] But Spain might conceivably be justified in doing so if prosecuting them [certain
untouchable characters] would create diplomatic problems damaging Spanish political
and economic interests” (Jouet 2007:522-530).

Therefore, for Jouet it would be justified that Spain would work to get cases of universal
jurisdiction dismissed in trying to protect its interests. Ratner (2003) agrees and states:

“it is unrealistic to see universal jurisdiction as charity work for forum states. If
prosecutions are meant to advance the interests of human rights, the forum state will
face many of the monetary and political costs. Though it should consider the costs and
benefits for human rights and public order, it is also entitled to consider its own

interests in deciding whether to prosecute” (Ratner, 2003:893).

2.5. Gaps in the Literature and Needs for Additional Research
Scholars and professionals are highly divided in the application of the principle of

universal jurisdiction. Different theoretical frameworks have been mentioned and it seems

17 Belgium's 2003 amendment of the law regulating universal jurisdiction in the country following the protests
by the U.S.Belgium used to enjoy, similar to Spain, a broad framework for the use of universal jurisdiction; it
narrowed it down following U.S. protests for a case opened against U.S. officials. More specifically, U.S.
Defense Secretary Donald Rumsfeld threatened to move NATO headquarters outside Belgium if the country did
not repeal its law allowing for the exercise of a broad universal jurisdiction (Smith, 2003).
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that the current literature is pessimistic about the evolution of the doctrine, which leads to the
imposition of realists approaches by which 1) the cost-benefit calculus of the use of universal
jurisdiction is negative, 2) the law reflects the preferences of the powerful, 3) narrow
interpretation of universal jurisdiction prevails, or 4) states defend their authority and
sovereignty over accountability for international crimes.

Although there is extensive discussion